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In the Matter of the Appeal of

Rl CHARD H. AND
MR AM W SEIDMAN

[

For Appel | ants: Richard H Seidman, in pro. per.

For Respondent: Bruce W Wl ker
Chi ef Counsel

Janes C. Stewart
Counsel

OPI1 NI ON

This appeal is made pursuant to section 19059
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board in denying the claim of Richard H.
and MriamW Seidman for” retund of personal incone tax
in the amount of $3,305.40 for the year 1972. S Nce
Mriam W Seidman is involved in the appeal solely
because a joint return was filed, Richard H Seidman
will hereinafter be referred to as appellant.
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Apﬁellant s nother, who was not a resident of
California, had an annuity pol|cy froman insurance conpany
on whi ch she-was receiving $1, 000 per month for life.

After her death appellant’s aunt, who was also not a
resident of California, received $300 per month for life
under the policy. Appellant's aunt died in 1972, and
appel I ant thereupon received a $73,781.69 | unp sum paynment
under the policy.

Appel | ant has been a California resident since
Cctober 1970. On his California personal incone tax
return for 1972, he reported $39,608.21 of the anount he
had recei ved under the annU|tK pol|cy as incone in respect
of a decedent. Subsequently he filed a claimfor refund
asserting that the $39 608.21 was not taxable in California,
but the claimwas denied and this appeal foll owed.

Revenue and Taxation Code section 17105 provides:

cal If any anount is received under an
annuity, endowrent, or life insurance
contract,.if such anount is not received
as an annU|ty, and if no other provision
of this part applies, then such anount --

(1) If received on or after the annuity
starting date, shall be included in gross
I ncome; or

(2) |f subdivision (a) (1) does not apply,
shal | be included in gross incone, but
only to the extent that it (when added
to anmounts previously received under the
contract -which were excludable from gross
i ncome under this part or prior incone
tax | aws) exceeds the aggregate prem uns
or other consideration paid.

* k %
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(b) For purposes of subdivision (a),
the follow ng shall be treated as anounts
not received as an annuity:

(1) Any anmount received, whether in a
single sum or otherwi se, under a contract
in full discharge of the obligation under
the contract which is in the nature of

a refund of the consideration paid for
the contract; and

(2) Any anount received under a contract
on its surrender, redenption or nmaturity.

In the case of any amount to which
the preceeding sentence applies, the rule

of subdivision (a) (2) shall appl (and
the rule of subdivision (a) (1) shall
not apply).

Respondent contends, and appellant appears to
concede, that the policy in question was an "annuity,

. endownent, or life insurance contract” within the neaning
of this section. There is also no dispute that the
$39,608.21 was an anobunt "not received as an annuit%"
whi ch was in excess of the aggregate prem uns or other
consi deration paid for the policy. Accordingly, section
17105 requires that anount to be included in appellant's
gross income, if no other provision of the Personal |ncone

Tax Law applies.

Appel | ant contends, however, that another pro-
vision of the Personal Incone Tax Law does apply. He
relies on Revenue and Taxation Code section 17833, which
states that a right to receive income in respect of a
decedent:
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..shall be treated, in the hands of the
estate of the decedent, or any person who
acqui red such right by reason of the death
of the decedent, or b% bequest, devi se,
or inheritance fromthe decedent, as if
it had been acquired by the estate or such
person in the transadtion in which the

right to receive the inconme was originally
derived. ..

Appel lant maintains that the $39,608.21 was incone in respect
of a decedent, and argues that the noney shoul d therefofe

be treated as though his aunt or his nother had received

it. Since neither his nmother nor his aunt were California
residents, appellant concludes that the noney is not taxable
in California.

. We considered and refected this identical argunment
in the Appeal of Preston T. and Virginia R. Kelsey, decided
March 8, 1976. For the reasons set forth in that opinion
we hol d-that section 17833 does not apply to exclude paynents
recei ved under an annuity from gross 1 ncone solely because
a previous annuitant was a nonresident. Accordingly, since
it appears that no other provision of the Personal |ncone

Tax Law applies, we conclude that the $39,608.21 was_properly
included in appellant's gross income under section 17?05.

"ORDER

Pursuant to the views expressed in the opinion

of the board on file in this proceeding, and good cause
appearing therefor,
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| T IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 19060 of the Revenue and Taxati on Code,
that the action of the Franchise Tax Board in denying the
claimof Richard H and Mriam W Seidman for refund of
personal income tax in the amount of $3,305.40 for the
year 1972, be and the same is hereby sustained.

Done at Sacranento, California, this1l5th day of
Decenber, 1976, by the State Board of Equalization.

, Member

; Member
. Menber

ATTEST: ////%/L;&, Executive Secretary

=434~



